
 

 
IN THE COURT OF COMMON PLEAS 

SUMMIT COUNTY, OHIO 
  
MEMBER WILLIAMS, et al.,  
 

Plaintiffs, 
 
 vs. 
 
KISLING, NESTICO & REDICK, LLC, et al., 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. CV-2016-09-3928 
 
JUDGE JAMES BROGAN 
 
 
DEFENDANTS’ RESPONSE TO 
PLAINTIFFS’ MOTION FOR 
CLARIFICATION OF THE 
COURT’S JANUARY 8, 2019 ORDER 
EXTENDING THE CLASS-DISCOVERY 
DEADLINE 
 

 

 On July 24, 2018, this Court set a discovery deadline on class certification for November 

1, 2018.  On September 27, 2018, the Court conducted a telephone conference and expressed 

concern at the progress of depositions, and specifically referenced the deposition of Mr. Nestico 

which was already scheduled for October 29 and 30, 2018. Upon Plaintiffs’ motion and over 

Defendants’ objections, the Court extended the November 1, 2018 deadline to February 3, 

2019.  Subsequently, the parties mutually agreed to postpone all depositions for 30 days, reset 

Mr. Nestico’s deposition for November 29 and 30, 2018, and extend the discovery deadline 30 

days in order to participate in mediation ordered by a federal judge.  After the mediation, the 

federal case was dismissed. Subsequently, the parties mutually agreed for an additional 

extension until March 3, 2019, which the Court approved.   On November 6, 2018, this Court 

issued a scheduling order stating in part: “Deadline to Complete Discovery concerning the 

Class-Certification Issue – March 3, 2019;” and “Deadline for Plaintiffs' Motion for Class 

Certification - April 3, 2019.”   

 On January 2, 2019, Plaintiffs filed a motion seeking yet another extension of the 

existing deadlines – beyond the additional 120 days that had already been granted. On January 
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8, 2019, this Court granted Plaintiff’s motion,1 stating “the Court extends the deadline for class 

certification to May 1, 2019.”  The order makes no reference to a discovery deadline and by its 

terms “extends the deadline for class certification” – not for discovery.  Defendants interpreted 

the Order to effectively extend the existing deadlines set forth in Court’s Order of November 6, 

2018, by an additional four weeks; and set a deadline for filing of a class certification motion on 

May 1, 2019, four weeks after the prior deadline of April 3, 2019.  Plaintiffs’ instant motion asks 

the Court to permit discovery up to the existing deadline for filing Plaintiffs’ motion to certify a 

class.   

 If Plaintiffs are permitted to take depositions up to the May 1 deadline for filing their class 

certification motion, it is inevitable that Plaintiffs will again seek more time – beyond May 1, 

2019 – in order to prepare and file their brief.  The Court’s prior Order properly set a date certain 

for completion of discovery to allow 30 days for creation of transcripts and preparation of 

Plaintiffs’ motion.  To allow discovery up to the deadline invites yet another motion to extend the 

class certification deadline as Plaintiffs have demonstrated that they will seek extensions at 

every opportunity.     

 Defendants have consistently cooperated in scheduling depositions and providing 

discovery responses in this matter.  The basis for Plaintiffs’ January 2, 2019, motion for 

extension of time was a litany of false accusations that KNR Defendants engaged in 

obstructionist activity regarding scheduling of depositions.  It is important that the KNR 

Defendants correct the false allegations made by Plaintiffs’ counsel to excuse his own failure to 

complete the depositions necessary to file a motion for class certification.   

 Defense counsel has consistently communicated the availability of counsel and 

witnesses controlled by KNR throughout the pendency of this litigation.  Plaintiffs’ counsel has 

expressed the desire to depose three KNR employees – one (Brandy Gobrogge) has been 

                                                           
1 The Order was issued before the ten days allotted for Defendants to respond under Local Rule 7.14.  Defendants 
intended to object to any extension of time.   
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deposed.  The other two – Rob Nestico and Rob Redick – have been scheduled for deposition 

on multiple occasions only to be unilaterally cancelled by Plaintiffs’ counsel. The KNR 

Defendants do not control any other witnesses in the case and have made this clear to Plaintiffs 

counsel.  (Ex. A, Popson email of September 14, 2018).  Thus, any failure of Plaintiffs to 

complete discovery cannot be justified with conclusory and self-serving allegations of 

“obstruction” by the KNR Defendants.  

 Any delay in completing the depositions that Plaintiffs seek results from Plaintiffs’ 

counsel’s repeated insistence on a specific order for completing the depositions (see, e.g., Ex. 

B, email exchanges of September 18-19, 2018), and from his unilateral cancelations of multiple 

depositions that were noticed and/or agreed to by all counsel.  Further complicating matters, 

Plaintiffs’ counsel has been inconsistent in his representations regarding the specific order he 

desires to take depositions, and has been stalling the taking of depositions in this case since 

2017. (Ex. C, email chain of November 27-30, 2017).    

 The deposition of Mr. Nestico has been scheduled on multiple occasions, and none of 

the postponements were the result of any “obstructionist” conduct by the Defendants.  As 

discussed above, the deposition was originally set for October 29, 2018, and was continued by 

mutual agreement due to a pending mediation.  Mr. Nestico cancelled a planned family 

Thanksgiving vacation in order to reschedule his deposition for November 29 and 30, 2018. (Ex. 

D, Pattakos’ email of October 31, 2018, confirming deposition of Mr. Nestico).  Plaintiffs’ 

counsel cancelled the deposition at 3:55 p.m. the day before Thanksgiving.  (Ex. E, 

Pattakos’ email of November 21, 2018).  Subsequently, Plaintiffs’ counsel provided three 

alternative dates and defense counsel agreed to January 31 and February 1, 2019.  Plaintiffs 

complained that the deposition should occur earlier – even though Plaintiffs’ counsel 

proposed the date selected by Defendants.  (Ex. F, email chain of November 29-30, 2018)  In 

response, defense counsel regrouped, coordinated schedules, and agreed to again reschedule 

Mr. Nestico’s deposition for December 18 and 19, 2018, to accommodate Plaintiffs - only to 

CV-2016-09-3928 RESP01/25/2019 16:03:09 PMMICHAEL, KATHRYN Page 3 of 50

Sandra Kurt, Summit County Clerk of Courts



 

again have the deposition cancelled by Plaintiffs’ counsel just a few days prior.  (Ex. G, email 

of Pattakos, December 13, 2018). 

 Plaintiffs’ counsel has consistently claimed the unilateral right to schedule depositions in 

any order he chooses regardless of the availability of opposing counsel and the witnesses 

themselves.  This includes refusing to provide deposition dates for his own clients as recently as 

December 28, 2018.  (Ex. H, email of Pattakos, December 28, 2018).  Even if Plaintiffs’ counsel 

had this unilateral right (which he does not), he has been inconsistent in his representations 

regarding the specific order he desires to take depositions.  For example, in late September, 

2018, Plaintiffs’ counsel was insisting that Mr. Nestico be deposed prior to any other depositions 

taking place in the case. Ex. I, email of Patakos, September 18, 2018). Less than two months 

later, in November, 2018, Plaintiffs’ counsel was refusing to take the deposition of Mr. Nestico 

unless he could complete the deposition of Dr. Gunning first. (Ex. J, email of Pattakos, 

November 21, 2018).  Defendants cannot accommodate a moving target.     

 By way of further example, on December 13, 2018, Plaintiffs’ counsel informed defense 

counsel that the depositions of “Nestico, Steele, Philips, Petti and Horton” must be completed 

prior to proceeding with the deposition of Defendant, Dr. Flores. (Ex. K, email of Pattakos, 

December 13, 2018). To obtain depositions in any such precise manner will inevitably delay 

proceedings in this case indefinitely.  Moreover, the depositions of Nestico, Steele, Philips, Petti 

and Horton have all been previously scheduled and cancelled by Plaintiffs’ counsel.  (Ex. 

L, email exchange of October 10-12, 2018).  Likewise, the depositions of Dr. Fonner, Mr. Roby, 

and Ms. Lance have been scheduled and unilaterally cancelled by Plaintiffs’ counsel.  (Id.).   

 The elusive manner of Plaintiffs’ counsel with regard to scheduling depositions is 

perhaps best summarized by his claim that counsel for Defendants was attempting to “force 

him” to take the deposition of Mr. Nestico, while at the same time arguing to the Court that 

Defendants are preventing him or obstructing him from taking that same deposition. (Ex. J).  

Defendants have made every effort to cooperate in scheduling these depositions.  However, 
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completion of discovery at this juncture should prevail over an exacting and precise order of the 

testimony. 

 Plaintiffs have had ample time to schedule all depositions necessary for class 

certification.  Plaintiffs’ counsel has failed to articulate how the vast majority of the witnesses he 

wants to depose could possibly have any information relevant to the issue of class certification.  

Plaintiffs’ counsel’s decision to try to obtain discovery on the merits during the time allotted for 

taking discovery on the issue of class certification should not result in adverse consequences for 

the Defendants.  The purpose of a deadline is to encourage counsel to do the work that is 

necessary at the appropriate stages of litigation.  Further delays and unnecessary depositions 

unrelated to the issue of class certification impose significant costs on Defendants.  Accordingly, 

Defendants request that the Court clarify its prior Order to specify that discovery on class 

certification ends on April 1, 2018.  Further extensions of time will inevitably occur if Plaintiff is 

permitted to conduct discovery up to the class certification deadline.   

 Respectfully submitted, 
 
 
/s/ James M. Popson     
James M. Popson (0072773) 
SUTTER O’CONNELL CO. 
1301 East 9th Street 
3600 Erieview Tower 
Cleveland, Ohio 44114 
(216) 928-2200 phone 
(216) 928-4400 facsimile 
jpopson@sutter-law.com 
 
 

 Thomas P. Mannion (0062551) 
Lewis Brisbois 
1375 E. 9th Street, Suite 2250 
Cleveland, Ohio 44114 
(216) 344-9467 phone 
(216) 344-9241 facsimile 
Tom.mannion@lewisbrisbois.com  
 

 Counsel for Defendants 
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CERTIFICATE OF SERVICE 
 

I certify that a copy of the foregoing was filed electronically with the Court on this 25th 

day of January, 2019.  The parties may access this document through the Court’s electronic 

docket system.  

 
 /s/ James M. Popson     

James M. Popson (0072773) 
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